No. 12,675 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


M. P. MuLLANEy, Commissioner of 
Taxation, Territory of Alaska, 
Appellant, 
VS. 


LutHer C. Hess and ALASKA JUNEAU 
GoLp MIninc Co., a corporation, 
Appellees. 


Upon Appeal from the District Court for the 
Territory of Alaska, Fourth Division. 


BRIEF FOR APPELLEES. 


H. L. FAULKNER, 
Juneau, Alaska, 
MEDLEY & HAUGLAND, 
1011 American Building, Seattle, Washington, 
Cotuins & CLasBy, 
Fairbanks, Alaska, 
FAULKNER, BANFIELD 
& BOOCHEVER, 


Juneau, Alaska, 


Attorneys for Appellees. 


Subject Index 


Page 
NE Sonn. cl Pale gla gs SEEM eG oon Lae oon 1 
Bee wonsprescnted ... 2. cc. e eee cence nde boe tees ccuese Z 
NN 6 Shi cess) ee esi ics 2 
RN Ee a ged, Seach ea aces ad EE A eae 10 


I. Is the Alaska Property Tax Act a valid aet and does it 
contravene the uniformity clause of Seetion 9 of the 
Alaska Organic Act as amended? (62 Stat. 302: 48 
USC BOOS. oe. 11 


A. <Are the standards of equality and uniformity de- 
maiided in Seetion 9 of the Organie Aet and the 
Fourteenth Amendment fulfilled whether they are 
NCES Tel SOty a, 5 et ewe en fo remnant A Wah 


B. Ilas the Legislature adopted a broad classification 

in the Act whieh sets standards of equality and 

TUT WO}IE UIT gk se age ee ae ne a a ee re RO 14 
C. Does the fact that the property tax ordinanees of 

the various municipalities and school distriet differ 


AV ATICEE eS LMG NEL © ees crs tos gh eala cecos woe ee 18 
D. Have appellees been the vietims of unconstitutional 
CISEMINUNT AO Ieee ease ee | oe cee a 


E. Do the provisions of Seetion 11 of the Property 
Tax Act comply with the requirements of the 
Oe ieAet tae a tiva & ae hee ce oe 22 
If. Are the provisions for the taxation of mining claims in 
aeeordanee with the amendment to the Organie Act of 
June 5. 1948? (Appendix B, page 63 of Appellant’s 
Pete Pe ects ee els Andee bee Sy eee ee oe ee 23 
If. Does a court of equity have jurisdiction to enjoin the 
enforcement of the tax under the pleadings and evi- 


HC OmMIMU ING RCUISe! 4 «cs eee nee ae eee ine 26 
(or wlieresisuo remedy at law. ..4.5.¢ <4. <5 anne 7) 


(2) Plaintiffs would sutfer irreparable injury unless 
litemecrencdant were CljOINned -......-.¢.. 0% as 0. 30 


il 


HY. 


SuBJeEctT INDEX 


Page 


(3) The levy of this tax creates a lien on the property 
of plaintiff and intervenor which constitutes a 
cloud on the title of their real property........... 


(4) Equity jurisdiction was necessary to prevent a 
LU eat y On SUES! «on /ceceeate es ss. + «a eee 


Other defects which were alleged in appellant’s com- 
plaints and which are apparent on the faee of the law. . 


(1) The District Court, in its opinion, said that. the lack 
of a Board of Equalization would not in itself show 
a laek of uniformity in the tax imposed by Chapter 
PU MNCZS8 | sacl wice sea ea nd cos oes Ss ee 


(2) After the Alaska Property Tax, Chapter 10 of the 
Session Laws of 1949, was passed, and at the same 
session, the same Legislature passed Chapter 88, 
which is an amendment of Section 3 of Chapter 10 
Oi wine wWlaska Proyeniv Tax aict............2 see 


Gano MOM sf a ee eens kb on ow LR eee 


32 


30 


Table of Authorities Cited 


Cases Pages 
memeemerl orrestal, 144 NW. 4238... 0... eee 30 
maces, Cy, v. Los Angeles, 189 U.S. 207............... 35 
femeational Milm Corp. v. Ward, 282 U.S. 379............. 29 
Gammill Lumber Co. v. Board of Supervisors, 274 Fed. 630 

Ne ea ok als ee RS Hn He He OE 33 
Meemrmanck S07 U.S. 66.00.0666 00 0.00 e vee aee enue ewes oll: 
Hillsborough Township v. Cromwell, 526 U.S. 620.......... 20 
Hopkins v. Southern California Telephone Company, 275 

I re OWS cc bee eke Pa i OR oe: 29 
Remerercoper v. Hadley, 1iighilineteck sess os. ec ve ee 39 
Huron-Clinton Met. An. v. Board of Supervisors, 8 N.W. 

ee ee ge 2 RE a hs 0 ee 38 
Hynes vy. Grimes Packing Company and others, 95 U.S. 

Bee Mr miOMs GO4 cv. s gece eee whee oaks oe Hb bs he wees i 
femme County, Wash. v. Nor. Pac. Ry. Co., 196 F. 323....... 39 
emcee 292 Ui Sed1b. ecc lcd. oe ee oe ee ee 3B4 
Seriden vy. Kentueky, 309 U.S. 83.......... 02.50. 00855 12, 14, 45 
eteirax. bantees-o2 NOW.) 898 64. cose cose dee eee 39 
MMeunews v. Rogers, 284 U.S. 587.9. 2.1........0...0 0000005 30, 43 
Pacific Export Co. v. Seibert, 44 Fed. 310, affirmed 142 U.S. 

ee > A ss RS grea Bee Noam tae 31 
Perce Oras 135 NAGgiS1....- cnegueen ae. um eee 39 
Port Angeles Western R. Co. v. Clallam County, 20 F. (2d) 

LSD , 9 Cee eee Cree a tery a2 a 33 
Railroad & Telephone Co. v. Board of Equalizers, 85 F. 

i ince p 6.cc 5, BERS BS Se EE 37 
Raymond v. Chicago Union T Company, 207 U.S. 20....... 27 
Redman v. Wisenheimer, 283 P. 363, 102 Cal. App. 488..... of 


Per Guato Co. v. Vingitia, 293 U.S.412 02... bee 43 


1V TABLE OF AUTHORITIES CITED 


Pages 
Shatter seater. 29200. G.37 -sgpese cases. ta eee 43 
Silitmeesmlneow 24 At. (2d) GOs... . 2. cs cee eee ou 
Southern California Telephone Company y. Hopkins, 13 F. 

(2D) Ce. Se CMRI S 27, 20M 
Miiace ve Viompson, 263 U.S. 197............4..55 eee 27 
United Globe Mines v. Gila Countyv,J00 Pace. 744........... ay) 
Wagner Electrie Corporation v. Hydraulic Brake Co., 257 

INE Won Beer as eda bee se ceed. oe ere out 
UCCle eve sUN Woo. 14s... cade ats ewes ae 22 
Westmoreland Coal Co. v. Rethensies, 13 F. Supp. 321...... o 
Muiislow valplerschiniere223eP. S220e...... 0M)... 0... ol 


Codes and Statutes 
Act of Congress of June 3, 1948 (62 Stat. 502, 48 USCA, Sece- 


LUC Se MM cond ce ctectdee ech Wed ose Bunce sly 9 25 
Aet of June 6, 1900, ¢. 786, Section 4 (31 Stat. 322, as 
meme de4 a Ws Ol Seco HON vos a4. «os cea oe 2 
Alaska Compiled Laws Annotated: 
SeCllOMMlOdl =o seth. 6004... «aes . See 19 
SOC COMING rl es. 1g 
SCM Mea SOM. 6 50-9. Mia Guano mietie ee 19 
CCIMONee= (ald) 4 ¢a0 sc) mee ae ee 23,3 
Alaska Organic Act (62 Stat. 502; 48 USCA, See. 78) : 
SSC 28 gee ee re Ae eee 7, Die 
Alaska Property Tax Act, Chapter 10, Session Laws of 
ANI GIR a 2s ae As ce 1, 2, 3, 0, 29 
SOCOM Oc ce mens 5 2 ee dd. « an ud eae ee 3, 42 
Re CTO NEE artes i acts sce pe kin ane ee ne a fae ch 3, 10 
‘SSCUI OL: 5) Seen te eee aren een aa Se 4 
SV COMM mM st <2 ag 4c ett. Rapp ines Ges eleree mn Cees ok oa 
Ry OHI) MI oe So's o a Shh hia ta rence ee ee 4 
RSV OTOU ACO YIt . Jill \ coy eae ta eg Ps ee ela Rr ey eee Si ES eRe ec 4,5 
Se C OUI eres 5 castes aie Sc, Ewa dar ae wee eer 5 


SN CUT TIMES Monee eee 0: «a nen ncaa acter ee 5) 


TABLE OF AUTHORITIES CITED Vv 
Pages 
aR M SEOs wren ee gee ao eg CO as RUAN dD 
ee TMM Ere ee 2c ieiecety a sh as ewe 8 5 
oa SRA ES Ce an re ec 5 
Rs ee kasper es eas ou © ee eee 5, o2 
MMII ee cee RUE ela ws 9) 
coches 21WAs se ASE Beer ce men ee D 
Pee A eo ee co. ny Reet dy A Shae A Bw CR 5) 
fewer cderal Judicial Code, Section 1291................. 2 
Session Laws of Alaska, 1949: 
REMMI OUMOO ME Aes fg 8o ect See te et ssa Ree ne core 1, 40, 41, 44 
Srapter oS, Section {, subdivision (b)................ 4] 
Texts 
eerie Paxation, ’ Section 6D ......... ecw eee ee ce eae ee 39 
Perimeeiixation,’’ Section 922 .. 0... 26. c eke ee eee eee 39 
Constitutions 

Constitution of the United States, Fifth and Fourteenth 

sa TCE ODI HS eam a eee Pera gPr ore Aria reN cr 7 


No. 12,675 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


M. P. MunLangy, Commissioner of 
Taxation, Territory of Alaska, 
Appellant, 


VS. 


LutHeEerR C. Hess and ALASKA JUNEAU 
GoLtp Min1nc Co., a corporation, 
Appellees. 


Upon Appeal from the District Court for the 
Territory of Alaska, Fourth Division. 


BRIEF FOR APPELLEES. 


JURISDICTION. 

This is a suit to enjoin the appellant from en- 
forcing the provisions of the Alaska Property Tax 
Act, Chapter 10, Session Laws of Alaska, 1949, as 
amended, and to have declared invalid the Act in its 
entirety. Judgment and decree was entered on August 
1, 1950, declaring the Act invalid in its entirety, with 
the exception of the amendment thereto contained 
in Chapter 88, Session Laws of Alaska, 1949, and 
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granting a permanent injunction. (R. 89-92.) An 
appeal was taken on August 7, 1950, by filing with 
the District Court a notice of appeal. (R. 88.) The 
jurisdiction of the District Court was invoked under 
the Act of June 6, 1900, c. 786, Secs. 4, 31 Stat. 322, 
as amended, 48 USCA Sec. 101. The jurisdiction 
of this Court rests on Sec. 1291 of the New Federal 
Judicial Code. 


QUESTIONS PRESENTED. 


1. Whether Chapter 10, Session Laws of Alaska, 
1949, known as the Alaska Property Tax Act, is a 
valid exercise of the taxing authority of the Term- 
tory of Alaska. 


2. Whether an injunction should have heen 
issued enjoining the enforcement of the provisions 
of the Alaska Property Tax Act. 


STATEMENT. 


The appellant, in his brief, has set forth, com- 
mencing on page 2, a statement of the action brought 
in the District Court for the Fourth Judicial Divi- 
sion of Alaska, and the various steps which were 
taken in the case which resulted in a judgment for 
the appellees and the issuance of a permanent in- 
junction enjoming the appellant from enforcing the 
provisions of what is known as the Alaska Property 
Tax Law contained in Chapter 10, Session Laws of 
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Alaska, 1949, as amended by Chapter 88 of the Ses- 
sion Laws of the same year, a copy of which law is 
set forth as Appendix A, commencing at page 43 of 
appellant’s brief. We believe that the statement of 
the case, to be complete, must point out the pertinent 
sections of Chapter 10, Laws of Alaska 1949, and 
the several grounds of invalidity urged by appellees 
at the trial. 


The Alaska Property Tax Act, a copy of which is 
found in the appendix to appellant’s brief, purports 
to levy a tax of 10 mills on all real and personal prop- 
erty within the Territory, commencing with the cal- 
ender year 1949, at the true and full value of the 
property, excepting as to unimproved, unpatented 
mining claims which are not producing, and non- 
producing patented mining elaims upon which the 
improvements required for patent have become use- 
less through deterioration, removal or otherwise, the 
value is fixed at $500.00 per each 20 acres or fraction 
of each such claim. The tax on boats and vessels used 
on a commercial basis is levied on the basis of either 
the value of the boat or vessel or at the rate of $4.00 
per net ton registered tonnage, and the owner may 
elect to choose between these two methods of val- 
uation. 


Section 4 of the Act provides that the tax levied 
under the provisions of Section 3 upon property 
within the limits of any incorporated city or town, 
independent school district or incorporated school 
district, shall be assessed, collected and enforced in 
the manner prescribed by the Property Tax Law 
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of the municipality or district by and at the expense 
of the municipality and district, and such tax levied 
within the limits of municipalities or school districts 
shall be retained by the municipalities and districts. 
In other words, the tax within those municipalities 
and districts is assessed, collected, enforced and pro- 
ceeds thereof retained by the municipalities and 
districts. 


The tax collected under the law on _ property 
within a public utility district is handled in the same 
manner. 


Under the provisions of Section 5, all taxes col- 
lected on property outside of municipalities, school 
districts and public utility districts is to be trans- 
mitted to the tax commissioner and covered into the 
general fund of the Territory. 


Section 6 provides certain exemptions of property 
from taxation. These exemptions, it will be seen 
hereafter, are not the same as the exemptions al- 
lowed by the laws of the Territory to property within 
municipalities and school districts. 


Section 7 fixes the date of returns to be made by 
the taxpayers to the tax commissioner. ‘his date 
is July 15 in the year 1949 and March 15 each year 
thereafter, and the property is to be valued by its 
owners as of January Ist of the year in which the 
return is made. 


Section 11 provides that property shall be assessed 
at its full and true value in money as of January 
Ist of the assessment year. This section also pro- 
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vides that the assessor shall value the properties at 
such sum as he believes the same to be fairly worth 
in money at the time of assessment. ‘Then the last 
sentence of Section 11 provides that the true value 
of property shall be that value at which the property 
would generally be taken in payment of a just debt 
from a solvent debtor. 


Sections 12, 13 and 14 provide for the assessment 
of property in the Territory outside of municipali- 
ties, school districts and public utility districts. 


Section 15 provides for assessment notices and 
Section 16 for the preparation of an annual assess- 
ment roll. 


Then there are various sections relating to the as- 
sessment rolls and the records of the boards, and 
notices of hearings and appeals to the board from 
the action of the assessor, hearings on the appeals 
to the several divisional boards, and from the boards 
to the Court, and the time of payment, etc. 


Section 34 provides that the taxes, together with 
interest and penalty, are a lien upon the property 
assessed from and after the assessment until paid. 

Section 35 provides for the payment of interest 
not exceeding the legal rate of interest, which, in 
Alaska, 1s 6% per annum. 

Section 42 provides for the foreclosure of unpaid 
lens. 


Section 43 sets up boards of assessment and equal- 
ization. here is one board for each judicial divi- 
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sion and these boards are empowered to hold hear- 
ings and conduct investigations in connection with 
administration and the assessment provisions of the 
act. It will be noted, however, that these boards are 
divisional boards. That is to say, there is one sepa- 
rate board set up for each judicial division of the 
Territory, and there is no common or general or ter- 
ritorial board. In other words, there is no connection 
between the several boards of assessment and equal- 
ization and no general board of equalization to 
equalize the value of property situated in the sev- 
eral judicial divisions nor to equalize values within 
incorporated cities, schoo! districts and public utilty 
districts with values of similar property outside those 
districts. 


Municipalities and school districts in Alaska have 
had the power to tax property within thei bound- 
aries for many years, and that power exists as it has 
for the past 25 years or more with a few changes, 
the chief one of which is that the hmut of their tax- 
ing power for municipal purposes has been increased 
from 2% to 3% by Congress. 


The cities levy a general tax on all real and per- 
sonal property for school and municipal purposes, 
and the school districts levy a tax on all property 
within their confines for school purposes. The city 
tax goes for general municipal purposes, such as 
street improvements, fire protection, public health, 
sewers, public buildings, and a part for schools. 


The taxes levied by municipalities and school dis- 
tricts are, under the laws of the Territory, levied, 
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assessed, equalized, collected and enforced in accord- 
ance with municipal ordinances. These ordinances 
provide the dates of assessment, the dates when taxes 
become due and delinquent, rates of penalty and in- 
terest on delinquency, provisions for equalization and 
for a hearing in Court in case of dispute over values, 
and lien provisions and provisions for the sale of 
property for delinquent taxes and the redemption 
thereof by the owner. 

The city ordinances in the Territory providing for 
the levy, assessment, collection and enforcement of 
taxes in the several municipalities are nearly all dif- 
ferent. They are different as to dates, time of pay- 
ment, rate of penalty and of interest, etc. This is 
also true with reference to school districts. Some of 
the cities, notably Juneau and Douglas, which are 
involved in this case, provide for a discount for the 
payment of taxes on or before a certain date. Other 
cities provide for no such discount. 

The plaintiff and intervenor contended that Chap- 
ter 10 of the Session Laws of Alaska, 1949, as 
amended by Chapter 88, was void for the following 
reasons : 

(1) It is violative of the provisions of the Fifth 
and Fourteenth Amendments to the Constitution of 
the United States; 

(2) It sets up a system of taxation which is not 
uniform and therefore is in violation of Section 9 
of the Organic Act; 


8 


(3) The terms and provisions of the Act and the 
amendment thereto are vague, uncertain, indefinite 
and impossible of reconciliation and in some instances 
inconsistent with each other ; 


(4) ‘There is no adequate provision in the statutes 
of the Territory for the recovery of the tax, 1f paid, 
and the law is thereafter held to be invalid; 


(5) There is no overall or territorial board of 
equalization and therefore a taxpayer has no means 
of ascertaining through any administrative step 
which he can take whether the tax levied upon his 
property is excessive or whether the values are the 
same on his property as on property of the same 
nature and value which might be situated in another 
judicial division ; 


(6) The part of the tax collected by municipali- 
ties, school and public utility districts is to be used 
for local, municipal or district purposes in which the 
territory outside of such municipalities and districts 
derives no benefit; 


(7) The part of the tax collected by the Terri- 
tory is to be used for territorial purposes in which 
the municipalities and school districts and the in- 
habitants thereof benefit to the same extent as the 
residents of areas outside those municipalities and 
districts, thereby giving a preference to the munici- 
palities and districts as against the outside areas; 

(8) ‘The dates for assessment, valuation returns, 
payment and the attachment of hens may vary as be- 
tween the several groups and individual members of 
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groups of taxing districts, thereby giving different 
results ; 


(9) The lien arising against real property within 
cities and school districts upon which taxes have not 
been paid is enforced in one manner while a similar 
hen arising against property outside of those taxing 
units is enforced in an entirely different manner and 
in the one case a two-year period of redemption is 
provided where property is sold for unpaid taxes, 
while in the Territory outside of those districts no 
period of redemption whatsoever is allowed; 

(10) ‘There are different criteria for valuation 
of mining property and boats as against other 
property ; 

(11) ‘There ave substantial variations as to ex- 
emptions between the different types of taxing dis- 
picts ; 


(12) ‘There is no method provided in Chapter 10 
or in any other law fo1 equalization of assessments 
as between different municipalities or districts or 
between any of these and the outside areas or of as- 
sessments in outside areas in the different judicial 
divisions ; 

(13) There is no uniform system of assessment 
appeals ; 

(14) There are substantial differences in the per- 
sonal hability of taxpayers depending upon the tax- 
ing unit in which their property is situated; 

(15) There are substantial differences in the 
penalties and interest charges to which different tax- 
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payers are liable, depending upon their taxing dis- 
trict (this will appear hy an examination of the 
various city ordinances introduced and a comparison 
of the penalties and interest charges therein con- 
tained with those contained in the territorial tax law). 
(CR. pp. 96 to 122.) 


(16) Uniformity as required under the law is 
wholly lacking and the provisions of Section + of the 
Act actually exempt from the tax all property situ- 
ated within municipalities and school and public 
utility districts by permitting them to assess and 
collect the tax in their own way, at their own rates, 
under their own ordinances and retain it, or to de- 
cline to assess or collect any portion of it. 

The District Court for the Fourth Judicial Divi- 
sion of Alaska, held the Alaska property tax law to 
be invalid, after having made and filed its findings 
and conclusions, and it entered judgment and decree 
on August 8, 1950, enjoining the defendant from en- 
forcing it. CR. 89 to 92, inclusive.) 


ARGUMENT. 
We shall endeavor to answer the argument con- 
tained in appellant’s brief in the order in which it is 
presented. 


11 


I. I§ THE ALASKA PROPERTY TAX ACT A VALID ACT AND 
DOES IT CONTRAVENE THE UNIFORMITY CLAUSE OF SEC- 
TION 9 OF THE ALASKA ORGANIC ACT AS AMENDED? (62 
Stat. 302: 48 USCA Sec. 78.) 


A. Are the standards of equality and uniformity demanded in 
Section 9 of the Organic Act and the Fourteenth Amendment 
fulfilled whether they are the same or not? 


Section 9 of the Alaska Organic Act, a copy of 
which is found in Appendix B on page 63 of appel- 
lant’s brief, reads as follows: 

‘*All taxes shall be uniform upon the same class 
of subjects and shall be levied and collected 
under general laws, and the assessments shall be 
according to the true and full value thereof, ex- 
cept that unpatented mining claims and non- 
producing patented mining claims, which are 
also unimproved, may be valued at the price paid 
the United States therefor, or at a flat rate fixed 
by the legislature, but if the surface ground is 
used for other than mining purposes, and has a 
separate and independent value for such other 
purposes, or if there are improvements or ma- 
chinery or other property thereon of such a 
character as to be deemed a part of the realty, 
then the same shall be taxed according to the 
true and full value thereof.”’ 


The Fourteenth Amendment to the Constitution of 


the United States provides: 
‘‘No state shall make or enforce any law which 
shall * * * deny to any person within its juris- 
diction the equal protection of the laws.”’ 


Counsel cites, on pages 12 to 16 of his brief, a 
number of decisions of this Court and the United 
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State Supreme Court with reference to uniformity 
required in license and excise tax cases, but in none 
of these cases do we find the Courts upholding a law 
similar to the Alaska Property Tax Act, where most 
of the taxable property in the Territory, 1e., that 
situated within municipalities and school and public 
utility districts, is exempted. 


The cases cited deal with classification of property 
where all taxpayers are treated alike. A typical case 
is that of Madden v. Kentucky, 309 U.S. p. 83. In 
that case, the law of Kentucky provided for a tax on 
bank deposits, and the tax on deposits of all resi- 
dents of Kentucky was at one rate for deposits situ- 
ated within the state and at a higher rate for deposits 
situated elsewhere. ‘he Court held that the Four- 
teenth Amendment was not violated by this law, but 
it will be observed that all citizens of Kentucky were 
treated alike and all bank deposits were treated alike. 
That is to say, those within the state were all taxed 
at one rate, and those outside the state all at another 
rate. Thus no question of discrimination as to prop- 
erty wholly within the state is involved. The de- 
cision does not state just what the Constitution of 
Kentucky provided. But in Alaska we have the O1- 
ganic Act, and what becomes of the provisions of 
Section 9 under a law such as the Alaska Property 
Tax Act? Surely the uniformity provision is vio- 
lated. If a Kentucky tax had been upheld by the 
Supreme Court in the face of a Constitution which 
provided that all taxes should be uniform upon the 
same class of subjects and this law levied one rate 
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in the city of Frankfort under one set of rules and 
laws and another tax in the hill country, then it 
might be in point, but we think it is not applicable 
here, 


The Alaska law was designed to exempt from the 
tax all property within municipalities and school dis- 
tricts. While it is true that the tax is purported to 
be levied on all property everywhere in all taxing 
districts, a virtual exemption is sanctioned by allow- 
ing the cities and school and public utility districts 
to assess, collect and enforce the tax under entirely 
different ordinances and laws, at different rates and 
to retain it if it is collected at all, or to refuse to 
assess or collect any portion of it, as the record 
shows was the case in the municipalities of Juneau, 
Fairbanks and Douglas and in the Douglas and Fair- 
banks school districts in this case. (Finding No. 3, 
R. 78.) There do not appear to be any Court de- 
cisions which hold that such a law meets the require- 
ments of either the Fourteenth Amendment or of 
the Alaska Organic Act, or any State Constitution 
containing similar provisions. 

The Alaska Property Tax Act in effect simply 
levies a tax of 10 mills on all property outside mu- 
nicipalities, school districts and public utility dis- 
tricts for Territorial purposes under certain terms 
and conditions, and provides for its assessment, col- 
lection and enforcement under procedure set up in 
the Act, and it then permits the cities, school and 
public utility districts to simply increase their own 
taxes, not exceeding 10 mills, in their own way, ac- 
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cording to their own ordinances, with all the dif- 
ferences they contain from the Territorial tax as to 
valuations, assessments, dates for payments, dis- 
counts, equalization, enforcement, interest, penalties, 
exemptions, personal hahility, liens, redemptions 
from sale, etc. (See R. 96 to 122, inclusive.) 


Classification of property for taxation, if the clas- 
sification has a reasonable basis and is not arbitrary, 
is one thing, but exemption from taxation whether 
directly provided in so many words or appearing 
upon the face of the statute as a whole and from its 
operation, as is the case in Alaska, is something quite 
different and does not appear to square with either 
the uniformity provision of the Organic Act or with 
the equal protection clause of the Fourteenth Amend- 
ment. 


B. Has the Legislature adopted a broad classification in the Act 
which sets standards of equality and uniformity? 

The record in this case shows that there was no 
classification of property under the Alaska law, and 
certainly none such as was involved in the case of 
Madden v. Kentucky, cited by appellant, but there 
was made two wholly different systems of taxation 
applying to different parts of the Territory or dif- 
ferent taxing districts, and having no uniformity in 
any respect, as we have pointed out hereinabove. But 
appellant, after having argued that these two wholly 
different systems of taxation, under different laws 
and many different ordinances are really classifica- 
tion of property, proceeds next to advance a theory, 
not supported anywhere in the law, for this so-called 
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classification. Briefly, the theory is that within mu- 
nicipalities the Territory, before the passage of the 
Act in question, contributed from 75% to 85% of 
the expenses of the schools, depending upon the 
school enrollment, in the various cities and school 
districts, while paying the entire expenses of the 
rural schools outside of municipalities and school dis- 
tricts (R. 144 and 145); that because the property 
owners in cities were required to pay from 15% to 
25% of the expenses of their schools, the legislature 
properly accorded them the tax exemption which is 
provided in the Alaska Property Tax Act so that 
property outside of cities and schoo) districts should 
pay the tax into the Territorial treasury while tax- 
payers owning property within cities and school dis- 
tricts should be relieved of the tax, or if levied under 
their own laws, be permitted to keep it. 


This is wholly a theory of appellant. There i-x 
nothing in the law to even hint that such was the 
intent of the Legislature and there is no such decla- 
ration of policy. Let us see how that would work. 
The record shows that within the City of Fairbanks 
the total taxable property in the year 1949 was $16,- 
060,624.00, and in the Fairbanks school district out- 
side of the City of Fairbanks the assessed value for 
the year 1949 was $13,532,279.00. This makes a total 
Of $29,592,903.00. CR. 1386 and 137.) A Territorial 
tax levied on that at 1% would amount to $295,929.03. 
The entire school budget of the Fairbanks school 
district, i.e., the district which includes the city and 
the outlying area contained in the district, for 1949 
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and 1950 shows $210,575.50. (R. 136.) Thus if the 
Fairbanks school district, which includes the City 
of Fairbanks, should use the Territorial property 
tax of 1% as an offset against the entire expense of 
its schools it would be receiving $295,929.03 as against 
an expenditure of $210,575.50, and this would result 
in a profit or advantage to the school] district of $85,- 
304.03. But that is not all, for the law of the Terri- 
tory, which provides that the Territorial treasury 
Shall pay three-fourths of the cost of schools within 
the Fairbanks school district, was not changed, so 
that the city would have over $295,000.00 additional 
tax money under the Alaska Property Tax Law to 
offset not $210,575.50, but against only one-fourth 
of that, as that is the only portion the cities and 
school districts pay toward the expense of their 
schools. The advantage to the Fairbanks school dis- 
trict, therefore, would be over $241,000.00 instead of 
$85,354.53. It would certainly seem that if any such 
theory had been in contemplation of the Legislature 
when the law was passed, the members would cer- 
tainly have at least adjusted the matter of payment 
of school expenses, and instead of paying three- 
fourths of that expense they would have allowed the 
cities and school districts, with the vastly increased 
revenues which would be available, to pay all their 
own school expenses. Even this would have given 
the Fairbanks school district, for instance, a greater 
advantage over the rural areas, and the same would 
hold true for all other municipalities and school 
districts. 
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Mr. William K. Liese, tax assessor for the Fourth 
Judicial Division, testified that the value of all prop- 
erty in the Fourth Division, outside of incorporated 
cities and school districts, listed to the date of May 
15, 1950, 1644 months after the levy of the tax took 
effect, was only $11,380,798.30, or a little more than 
one-third of the property in the Fairbanks school 
district alone. (R. 162.) It will be seen, therefore, 
that by far the greater part of the taxable property 
in the Territory is within cities and school districts, 
and therefore subject. to escape the Alaska property 
tax, which is levied on property outside cities and 
school districts. 


It has been thought necessary to suggest that an- 
other reason for the so-called classification, or what 
we maintain is an exemption, is that those who own 
property outside of municipalities and school dis- 
tricts have heretofore escaped taxation while those 
within the cities and school districts have paid taxes 
for school and municipal purposes within those dis- 
tricts. This is not so. In the first place, the munipical 
taxes and the school taxes are expended entirely for 
school and municipal purposes, including streets, 
sewers, fire protection, public buildings, sanitation, 
and scores of other things which are not available 
to those in the rural areas, and secondly, property 
in the rural areas has heretofore provided the greater 
bulk of the Territorial revenue through license, ex- 
cise and other taxes, and these go not only to sup- 
port the small rural schools, but to pay an average 
of from 75% to 85% of the cost of the city and dis- 
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trict schools in addition to other governmental ex- 
penses. The Court will take judicial notice of the 
fact that the fisheries and mines are the chief con- 
tributors to the revenue of the Territory and they 
have been for many years, and they have paid and 
are paying now, heavy taxes. Practically all their 
property is situated in rural areas outside of in- 
corporated cities and towns, and a very small portion 
of the Territorial revenues has been contributed from 
within municipalities and school districts. Thus 1t 
appears that appellant’s entire argument on this 
point has been based on his premise that the Alaska 
legislature, prior to 1949, had legislated so that an 
inequality or discrimination existed against the tax- 
payer in the cities and school districts. And, assum- 
ing that such discrimination existed, appellant seeks 
to justify his position by assuming further that the 
Legislature now intended to reverse the situation and 
to require rural taxpayers to pay the full 1% tax 
to the Territorial tax commissioner, while the tax- 
payer in the cities and schoo] districts may do what 
their own consciences dictate in the matter of im- 
posing the tax o1 collecting it. ‘There is nothing im 
the record to support appellant’s assumption or the 
argument based thereon. 


CG. Does the fact that the proverty tax ordinances of the various 
municipalities and school district differ invalidate the Act? 
Appellant begins his discussion of this portion of 
his argument by adopting the fallacious premise that 
the Legislature has used a legitimate broad power 
of classification to more equitably distribute the cost 
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of government between the two classes of taxpayers, 
Le., those owning property in rural areas and those 
owning property in cities and school districts. He 
then states that the differing provisions of the sev- 
eral tax ordinances of the cities and school districts 
ean have no bearing upon the legislation because the 
Legislature, having the power to classify can also 
adopt sub-classification. He fails to point out wherein 
we have, in this case, a rational basis for either clas- 
sification or sub-classification, or to discuss the dif- 
ference between classification and exemption. 


We do not contend that the substantial differences 
in the tax ordinances of the various municipalities 
and school districts, which are all set wp according 
to law, alone invalidate the Act. But we do contend 
that the Act lacks uniformity because it apples one 
standard of values, one method of assessment and 
collection and enforcement, to property outside of 
cities and school districts while leaving it to the mu- 
nicipal and school district authorities to either assess, 
collect and enforce the same tax at a different rate 
and in a different manner and retain it for their own 
purposes, thereby setting up several different stand- 
ards and different procedures within the various mu- 
nicipalities and school districts, or to ignore it alto- 
gether, as was the case in the cities of Fairbanks, 
Douglas and Juneau and the Fairbanks and Douglas 
school districts in 1949. (R. 78 and 79.) 

Municipal and school district taxes are levied for 
general municipal and school purposes (ACLA Secs. 
16-1-35, 9th Sub.; 16-1-111 and ACLA 37-3-23.) 
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The Alaska Organic Act originally hmited mu- 
nicipal taxes to 20 mills. Congress in 1948 amended 
the Act by inereasing the limit to 30 mills. (R. 56.) 


We think it sufficient to say that with all the dif- 
ferences in the municipal and school district ordi- 
nances, even if the 10 mill tax levied by the Alaska 
Property Tax Act were provided to be actually col- 
lected by the cities and school and pubhe utility dis- 
tricts and covered into the Territorial treasury for 
general Territorial purposes, still, if assessed, col- 
lected and enforced in accordance with the widely 
differing provisions of the local ordinances, the tax 
would Jack uniformity and no question of Justifica- 
tion on the ground of elassification could possibly 
arise. We have here no device for ‘‘distributing the 
cost of government among those who enjoy its bene- 
fits’’, which would justify any classification, much 
less an exemption of by far the great portion of all 
the property in the Territory. 

The Alaska Property Tax Act is another example 
of hastily conceived and hurriedly enacted legisla- 
tion. It is apparent on the face of the law that it was 
intended to exempt all property in cities and school 
and public utility districts because the entire assess- 
ment, collection, enforcement and disposition of taxes 
within those taxing units is left to the local authori- 
ties under their own laws, and the Act gives the Ter- 
ritory no control and no power to interfere if they 
ignore the law and refuse to assess any Territorial 
tax at all, as was the case in the five municipalities 
and school districts involved in this ease. 
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If appellant’s theory is correct, or even partially 
correct, and the Legislature had in view the object 
of favoring municipalities and school districts, it no 
doubt could have passed a general uniform law as 
required by the Organic Act, providing for the levy, 
assessment and collection of a tax on all property, 
wherever situated in the Territory, and then adjusted 
the school expenses by assuming the entire cost and 
expense of schools within cities and school districts, 
including the cost of repairs and additions to school 
buildings. 


D. Have appellees been the victims of unconstitutional discrimi- 
nation? 

It is contended that since the appellees paid the 
taxes levied by the cities of Juneau, Fairbanks and 
Douglas and the Fairbanks, Juneau and Douglas 
school districts, and those taxes were the same as 
though the Alaska Property Tax Act had not been 
passed, i.e., the municipal and school district taxes, 
they may not now be heard to complain that the 
property taxes in the Territory levied by the Act, 
under attack, are not uniform. 


It is difficult to see how this could be. Taxes were 
demanded of the appellees on property outside cities 
and school districts, while under the same law simI- 
lar property of others which might be situated within 
a city or school district was not taxed, but, in effect, 
exempted. 

We are not complaining of lack of uniformity i: 
the various cities and school districts as between 
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themselves. That is permitted under the municipal 
and school district Jaw. Our complaint is that the 
taxes sought to be enjoined are demanded to be paid 
by appellees on certain property, while similar prop- 
erty of others escapes taxation because of geograph- 
ical location, 


The Wisconsin case of Welch v. Henry, 305 US. 
p. 134, cited by appellant, is not in point, for there 
all taxpayers in the same class were treated alike. 
An income tax was involved. Thus no question of 
geographical exemption. It was a general tax and 
all the proceeds were paid into the State treasury. 


EK. Do the provisions of Section 11 of the Property Tax Act 
comply with the requirements of the Organic Act? 

The Organic Act referred to hereinabove, in Sec- 
tion 9 as amended, provides that ‘‘all taxes shall be 
uniform upon the same class of subjects and shall 
be levied and collected under general laws, and the 
assessments shall be according to true and full 
value’’, ete., with the exception of mining claims, 
which are treated differently. 


Section ll says that the assessor ‘‘shall value the 
property at such sum as he believes the same to be 
fairly worth in money at the time of assessment’’, 
and again it defines true value as “that value at 
which the property would generally be taken in pay- 
ment of a just debt from a solvent debtor”’. 

This establishes, at best, conflicting standards of 
value, neither of which is based on true and full 
value. In the one instance it is left to the whim of 


the assessor and there is no uniformity and no 
standard. There are four assessors in the four judi- 
cial divisions independent of each other, with no 
connecting link between them and no central equali- 
zation board. One assessor might be an optimist and 
another a pessimist, and the results might be widely 
different. In the other instance, where a standard 
of value is attempted to be defined, we might have 
a solvent debtor owning, let us say, an inoperative 
cannery. He nught owe some man $00,000.00, who 
would say to him: ‘‘I shall agree to take the cannery 
at $50,000.00 in satisfaction of the debt’’. The of- 
ferer might be someone who knew nothing about can- 
neries but who intended to dismantle the plant and 
sell the machinery and lumber. At the same time, 
someone else who was experienced in operating can- 
neries, but not a creditor, might be willing to pay 
$100,000.00 for the property, to be used for canning 
purposes. 


The Court below found this provision of the law to 
be in conflict with the Organic Act. (R. 85.) 


II. ARE THE PROVISIONS FOR THE TAXATION OF MINING 
CLAIMS IN ACCORDANCE WITH THE AMENDMENT TO THE 
ORGANIC ACT OF JUNE 3, 1948? (Appendix B, page 63 of Appel- 
laut’s Brief.) 

The Act of Congress of June 3, 1948 (62 Stat. 
302, 48 USCA Sec. 78) gives the Legislature the 
power to value unpatented mining claims and non- 
producing patented mining claims which are also 
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unimproved, at the price paid the United States 
therefor, or at a flat rate fixed by the Legislature, etc. 


The Property Tax Act values these claims at 
‘*$500.00 per each 20 acres or fraction of each such 
claim’’. We grant appellant’s suggestion that it is 
very difficult, if not impossible, to ascertain the true 
and full value of a non-producing and undeveloped 
mining claim, and that it was proper for Congyess 
to permit the Legislature of Alaska to value these 
claims for the purpose of taxation at a flat rate. 
However, we contend that $500.00 per each 20 acres 
or fraction of each such claim, is not at a flat rate. 


The District Court, in its opinion, calls attention 
to the definition of the word ‘‘flat’’ as being ‘‘abso- 
lute; unvarying; exact; even’’. This definition 1s 
taken from Webster’s International Dictionary, 
Second Edition. (R. 51.) The method provided in 
the Property Tax Act for taxing these mining claims 
is neither at so much a claim, which would be a flat 
rate, or so much per acre, which might be a flat rate. 
A full-sized lode mining claim contains 20.611 acres. 
‘“he value placed on that claim by the law is not on 
an acreage basis, nor is it on a claim basis. Here 
again we find an example of haste in the passage 
of the law, and we cannot see how it can be remedied 
by judicial interpretation. If one had a claim of 
exactly 10 acres it might be contended that the value 
should be $250.00, which is at the rate of $500.00 
for each 20 acres, although the law does not read ‘‘at 
the rate’’ of $500.00 per each 20 acres. But if one 
has a elaim of 20.5 acres, it 1s impossible to know at 
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what rate it is to be valued. We have $500.00 for 
the first 20 acres, but what would be the value placed 
on the remaining .5 acres? Would it be another 
$500.00 o1 would it be $25.00? Anyway you take it, 
it is not uniform, and the same Act of Congress 
which permits taxation of mining claims at a flat 
rate also provides that all taxes shall be uniform 
upon the same class of subjects. Many mining claims 
are full-size lode claims or full-size placer claims, 
and many others are what is known as fractional 
claims, which might consist of anything from a frac- 
tion of one acre to 20 acres. The best that can be 
said for this provision is that it is so ambiguous as 
to be unenforcible, and how any portion of it can be 
disregarded for the purpose of interpretation it is 
difficult to see. 


Counsel suggests that the words ‘‘or fraction of 
each such claim’’ are ambiguous and that they may 
be stricken out by the Court under the severability 
provision of the Act. However, let us see where that 
would leave us. The law would then read *‘$500.00 
per each 20 acres’? but what about a smaller area, 
say of two or three acres? If 20 acres is used as a 
unit, what becomes of a claim smaller than 20 acres? 
What did the Legislature intend? It is impossible, 
from the language of the Act, to ascertain just what 
they did intend. The Legislature had the power to 
value claims at a flat rate, and when so valued the 
tax apphed must still be uniform. Congress must 
have meant that the Legislature could value mining 
claims at either so much per acre or so much per 
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elaim, and the Legislature has, in its haste, failed to 


heed the provision of the amendment to the Organic 
Aet. 


The eases cited by counsel on pages 33 and 34 of 
his brief are authority for applying the modern rule 
of severability and nothing more. We can agree with 
these authorities, but we cannot see how the rule of 
severability can be applied in this case, where it is 
impossible to find the legislative intent from the 
language of the statute, and where the Court, in 
order to correct the mistake, would be required, in 
effect, to set up a wholly new rate of taxation of 
mining claims. There is actually no ambiguity m 
the language used in the Act, the pertinent part of 
which is ‘‘$500.00 for each 20 acres or fraction of 
each such claim’’. There is nothing for the Court 
to construe. he language means that the value shal] 
‘be $500.00 for each 20-acre claim and $500.00 for 
a fraction of such claim, no matter how small. We 
submit that such a basis of valuation is arbitrary 
and unenforceable and by no means on the basis of 
a ‘‘flat rate’’. 
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III. DOES A COURT OF EQUITY HAVE JURISDICTION TO EN- 
JOIN THE ENFORCEMENT OF THE TAX UNDER THE 
PLEADINGS AND EVIDENCE IN THIS CASE? 

We grant that a Court of Equity has no jurisdic- 
tion in such cases if there is an adequate remedy at 
law. The appellees, in their complaints, alleged: (1) 
That they had no adequate remedy at law; (2) that 
they would suffer irreparable injury unless the de- 
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fendant were enjoined; (3) that the law created a 
cloud upon the title of their property which could 
be removed only by a Court of Equity; (4) equitable 
jurisdiction was necessary to prevent a multiplicity 
of actions. The proof abundantly supported all of 
these allegations: 


(1) There is no remedy at law. 


There is no remedy at law unless the remedy is 
certain and complete. The Supreme Court of the 
United States has uniformly followed this rule. 
Hynes v. Grimes Packing Company and others, 93 
U.S. Law Edition 964; Hillsborough Township v. 
Cromwell, 326 U.S. 620; Raymond v. Chicago Union 
T Company, 207 U.S. 20; Southern California Tele- 
phone Company v. Hopkins, 275 U.S. page 393; 13 
HW, (2d) pp. 814 and 815. In the case of 7'errace v. 
Thompson, 263 U.S. 197, it is stated: 

‘The unconstitutionality of a State law is 
not of itself ground for equitable relief in the 
Courts of the United States. That a suit in equity 
does not he where there is a plain, adequate and 
complete remedy at law is so well understood as 
not to require the citation of authorities. but the 
legal remedy must be as complete, practical and 
efficient as equity could afford.”’ 


The Supreme Court of the United States has very 
recently stated the rule in ynes v. Grimes Packiny 
Company and others, supra, as follows: 
“Tf respondents show that they are without an 
adequate remedy at law and will suffer irrepara- 
ble injury unless the enforcement of the alleged 
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invalid regulation is restrained, a civil court will 
enjoin.”’ 


The only Alaska statute authorizing the refund 
of taxes paid under protest is that found in A.C.L.A. 
Sec. 48-7-1(a). That statute reads: 


‘““(a) (Tax Paid under Protest.) Whenewer 
any taxes shall have been paid to the ax Com- 
missioner under protest and such taxes shall 
have been covered into the treasury, and the tax- 
payer or taxpayers involved have recovered judg- 
ment against the T'ax Commissioner for the re- 
turn of such tax, or where, in the absence of such 
judgment it shall become obvious to the Tax 
Commissioner, that such taxpayer would obtain 
judgment against the ‘’ax Commissioner for re- 
covery of such tax if legal proceedings therefor 
were prosecuted by him, it shall be the duty of 
the Tax Commissioner, if approved by the At- 
torney General and the Treasurer, to issue a 
voucher against the general fund of the Terri- 
tory for the amount of such tax in favor of such 
taxpayer.”’ 


This statute does not constitute any remedy to one 
who might pay the Alaska property taxes under pro- 
test. Lt will be noted that the remedy in this section 
is discretionary, and it provides only for the issu- 
ance of a voucher against the general fund of the 
Territory if this is approved by the attorney general 
and the treasurer. he duty imposed upon the tax 
commissioner under this section is only to issue a 
voucher if and when the attorney general and the 
treasurer might be pleased to approve its issuance. 
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The District Court found that this statute would 
not afford any remedy at law to the appellees. (R. 
69.) Even if this statute constituted a remedy at 
law it would not apply to taxes paid in accordance 
with Chapter 10 of the Session Laws of 1949 within 
municipalities, school and public utility districts, for 
as to all these there is no provision in the law ap- 
plicable thereto which permits the payment of taxes 
under protest, or recovery under any circumstances. 


Again, if this statute were mandatory and required 
the tax assessor to refund taxes paid under protest 
under an invalid law, still since there is no provision 
for the payment of interest, the statute cited here- 
inabove would not constitute an adequate remedy 
at law because no interest is provided. That ques- 
tion is discussed by this Court in the case of Southern 
California Telephone Company v. Hopkins, 13 F. 
(2d) 814 and 815, and in Hopkins v. Southern Cali- 
forma Telephone Company, 275 U.S. 393, which af- 
firmed this Court. The Supreme Court there said: 

‘“In no permitted proceeding at law could in- 
terest upon payment be recovered fox the time 
necessary to obtain judgments. * * * We find 
no clear, adequate remedy at law. The equity 
proceeding was permissible’’. 


See, also: 
Educational Film Corp. v. Ward, 282 U.S. 
ovg, 


Appellant sites a number of authorities in his 
bnef, typical of which is the case of Mathews v. 
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Rogers, 284 U.S. 521. In that case, equitable juris- 
diction was denied, not upon a state of facts similar 
to that existing here, but on the ground that the law 
of Mississippi, which was involved, provided for an 
adequate plain and complete remedy at Jaw. 


It is true that in our complaints we alleged, as ap- 
pellant states in his brief, that the Territory was 
insolvent and would be unable to refund taxes paid 
under protest in any event. However, when it came 
to the time of trial, it appearing that the Territory 
was quite solvent and that it has been so ever since, 
we attempted to introduce no proof on that point 
and abandoned it at the trial. 


Z. Plaintiffs would suffer irreparable injury unless the defend- 
ant were enjoined. 

It follows from what has been said under the pre- 
ceding paragraphs that the plaintiff and intervenor 
would suffer irreparable injury under the circum- 
stances alleged and proved, unless a court of equity 
interposed and issued an injunction. The taxes were 
not paid, and if they had been paid under protest we 
would have had no remedy at law. If not paid and 
the injunction were not issued, the tax commissioner, 
as admitted in the pleadings, would have proceeded 
against the property of plaintiff and intervenor to 
enforce the lien provided by the law. Plaintiff and 
intervenor had one of two courses open to them. 
First, to pay the tax and submit to an invalid law, 
which would result in irreparable injury, or, second, 
refuse to pay the tax and suffer the loss of their 
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property, and the penalties provided. Either of these 
courses would have resulted in irreparable injury. 


The imposition of the Alaska property tax upon 
plaintiff and intervenor, places a lien upon their 
property and subjects them to certain penalties for 
non-payment of the tax, and if they do not pay the 
tax assessed their property is subject to foreclosure 
of tax lien and sale, without any provision for re- 
demption. So far as property outside of municipali- 
ties and school districts is concerned, the law makes 
no provision for contesting the validity of the tax in 
any court. 


The law is wholly lacking in the ordinary provi- 
sions for taking such cases before a board of equal- 
ization and then appealing in an orderly manner to 
a court of law. In such cases, the jurisdiction of a 
court of equity is properly invoked. 

Gibbs v. Buck, 307 U.S. 66; 
Wagner Electric Corporation v. Hydraulic 
Brake Co., 257 N.W. 884; 
Winslow v. Fleischner, 223 P., p. 922. 
Smith v. Shibeck, 24 At. (2d) p. 795; 
Westmoreland Coal Co. v. Rothensies, 13 F. 
Supp. p. 321. 
‘“Where a suit is not essential to the collection 
of a tax and no action lies to recover back the 
tax if paid, equity has jurisdiction to determine 
the legality of the tax, and enjoiu the collection 
if illegal.’’ 
Pacific Export Co. v. Seibert, 44 Fed. 310: 
Affirmed 142 U.S. 339. 
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3. The levy of this tax creates a lien on the property of plain- 
tiff and intervenor which constitutes a cloud on the title of 
their real property. 

The lien attaches from the date of assessment and 
it is a first and paramount lien and is not affected 
by any sale or transfer of the property. (Sec. 34, 
Alaska Property Tax Act.) If the tax is invalid, 
surely the lien is a cloud on the title which cannot 
be removed except in a court of equity. 


We can agree with appellant that if a remedy at 
law is available, no action in equity will he to remove 
the cloud of a tax lien. We think, however, that it 
clearly appears there is no remedy at law. If 1s 
argued that it is not reasonable to assume the at- 
torney general and treasurer will refuse to approve 
a voucher if it should be issued by the tax commis- 
sioner to refund taxes paid under protest, and it is 
not reasonable to assume that a local Court would 
not allow the recovery of interest on such refund, 
notwithstanding the absence in the statute of a pro- 
vision for any such recovery. One is not obliged to 
speculate and assume that any official will do some- 
thing which the law does not require him to do; and 
the Courts must take the law as it is written and not 
as it should be. Such statutes as Sec. 48-7-1(a) 
ACLA certainly do not afford that ** plain, adequate 
and complete’? remedy which the Courts have uni- 
formly held necessary as a ground for denying equi- 
table relief. 

‘A suit in equity may be maintained by an 
owner of tracts of timber lands, where a cloud is 
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east on the title by the attempt of the Board of 
Supervisors to assess and collect an invalid tax, 
unless there is a plain, adequate and complete 
remedy at law, and if it be doubtful whether 
there is an adequate remedy at law, the court 
of equity will take cognizance.”’ 

Gamnull Lumber Co. v. Board of Supervisors, 

274 Fed. 630 (Nev.) 


This Court has held in Aing County, Wash. v. Nor. 
Poem iiy. Co., 196 F. 328, that: 
‘‘A court of equity has jurisdiction of a suit to 
enjoin the collection of a tax where it is alleged 
that the tax is illegal and throws a cloud on the 
title of real property, and its enforcement will 
produce irreparable injury.”’ 


although in that particular case, it appeared that the 
tax was valid. See also, Port Angeles Western R. 
Co. v. Clallam County, 20 F. (2d) 202, decided by a 
three judge Court in Washington. 


4. Equity jurisdiction was necessary to prevent a multiplicity 
of suits. 

Since plaintiff has property in three taxing units 
or districts, namely the city of Fairbanks, the Fair- 
banks school district, and m the Territory outside 
those districts; and the intervenor has property in five 
taxing units, namely, the cities of Juneau and Doug- 
las, the Juneau Independent School District and the 
Douglas Independent School District, and in the Ter- 
ritory outside those districts, and different methods 
are provided in the law for the assessment, collec- 
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tion and enforcement of the tax in each one of those 
different taxing units or districts, which methods are 
not by any means uniform, different suits are neces- 
sary and wholly different procedure required to con- 
test the validity of the law. In the several municipal- 
ities and school districts, delinquent tax rolls are filed 
in the Courts, notices are published, and the tax- 
payer may come into the Court and contest the tax. 
The dates of these proceedings vary with the dif- 
ferent ordinances. If the taxpayer gets no relief 
through the Court and does not pay the tax, the prop- 
erty is sold, but he has a two-year period of redemp- 
tion. Separate Court proceedings would be neces- 
sary in each city and school district where the tax- 
payer owns property. 

dn the ‘Territory outside cities and school districts, 
a wholly different procedure is set up in the tax law, 
which gives the taxpayer a right to appear in Court 
only when the Territory undertakes the foreclosure 
of a hen on his property. He is powerless to move 
in the matter at all except through the invocation of 
the aid of equity. The Territory may move when it 
pleases, and in the meantime there is a cloud on the 
title of his property. And if the hen is foreclosed, 
there 1s no equity of redemption. Surely a multiplic- 
ity of suits would be necessary for both plaintiff and 
intervenor. 

Confronted with such a situation, equity should 


afford relief. 
Lee v. Bickell, 292 U.S. 415; 
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So. Cal. Telephone Co. v. Hopkins, 13 F. (2d) 
814-815 ; 

Davis Mfg. Co. v. Los Angeles, 189 U.S. 207; 

Davis v. Forrestal, 144 NW. 423. 


The fact that the municipalities and school districts 
involved in this action did not assess or collect the 
Territorial tax in 1949, and that plaintiff and inter- 
venor paid their «ty and school district taxes that 
year, would not seem to affect this ground of their 
complaints, for the law continues in the statutes and 
the threat of its attempted enforcement in the future 
by the cities and school districts, with all its imper- 
fections, infirmities, inconsistencies, and lack of uni- 
formity, remains; and to even attempt to test it in 
any other manner than by injunction would involve 
three suits on the part of plaintiff and five on behalf 
of intervenor. 


IV. OTHER DEFECTS WHICH WERE ALLEGED IN APPEL- 
LANT’S COMPLAINTS AND WHICH ARE APPARENT ON 
THE FACE OF THE LAW. 

In addition to the points raised in the appellant’s 
brief, there are two other questions arising on this 
appeal relating to matters appearing on the face of 
the Alaska Property Tax Act and in the pleadings 
and evidence which we think should be discussed. We 
understand it to be the rule that such points should 
be raised and discussed where they tend to support 
the trial Court’s decision, and that this Court will 
hear argument on anything which sustains the lower 
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Court’s judgment. These two questions are: (1) 
Absence of any Territorial board of equalization; 
and (2) invalidity of the tax on boats and vessels. 


(1) The District Court, in its opinion, said that the lack of a 
Board of Equalization would not in itself show a lack of 
uniformity in the tax imposed by Chapter 10. (R. 52-53.) 

It may be true that the lack of a board of equal- 
ization may not of itself show a lack of uniformity 
in the tax assessed for it might be within the realm 
of possibility that all of the several independent as- 
sessors in the numerous taxing units or districts, 
consisting of the municipalities, school and public 
utility districts and the ‘erritory outside those dis- 
tricts, in some miraculous way would value all prop- 
erty subject to the law on exactly the saine basis; 
but how could a taxpayer, in the absence of a Terri- 
torial equalization board, determine whether the tax 
levied is uniformly assessed? Plaintiff and inter- 
venor are entitled to uniformity in the law. If the 
law deprives them of any method of determining uni- 
formity, it would seem to strike at the root of their 
rights. The lack of such a board deprives them of 
their rights in that respect. 


The law provides for four divisional boards, one 
in each judicial division, and none of these boards 
has any jurisdiction over property situated in mu- 
nicipalities, school and public utility districts. It 
also provides for four assessors, one in each division, 
to assess the property outside municipalities, school 
and public utility districts. They have no connection 
with each other. If plaintiff, for instance, has a Diesel 
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engine outside the City of Fairbanks and outside the 
Fairbanks school district, the Territorial assessor may 
value it at $5,000.00, while an exactly similar engine 
situated within the City of Fairbanks may be valued 
at $1,000.00 by the municipal assessor; or one piece of 
property might be valued at one sum in one judicial 
division, and at an entirelv different sum in another 
judicial division. That would hardly be uniform ; but the 
plaintiff has nowhere to go to seek equalization. Such 
a law makes uniformity impossible. It forces a tax- 
payer in one taxing unit to submit to the valuations 
made by the assessor for that unit or district, without 
regard to even their approximate uniformity with 
values in other taxing units. It deprives the taxpaver 
of the ordinary and necessary remedy at law to which 
he is entitled. It is well settled that every taxpayer 
has a right to complain and to seek redress through a 
properly constituted board or in the Courts if his 
property is over-valued by the assessor. The Legis- 
lature has provided for a measure of uniformity 
within each separate city and school district and 
within each separate judicial division outside cities 
and school districts, but the Legislature has only such 
power as is granted to it by the Organic Act, and no- 
where in the Act is there any authority for attempting 
any form of uniformity except on a Territorial-wide 
basis. Territorial equalization is necessary to gain 
uniformity. 

In Railroad & Telephone Co. v. Board of Equahz- 
ers, 85 F. 302, it is held that where assessments are 
made by different boards, and where there is a consti- 
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tutional requirement of uniformity in taxation, the 
State is required to provide for equalization of as- 
sessments made by different boards in order to msure 
that the same measures of value shall be apphed to 
all property. On this point the Court said: 
“Tt is obvious enough that if the State adopts ¢ 
svstem of taxation by which assessments are made 
through different officers, agencies or hoards, the 
State is equally represented by every such board 
or agency, and, so far as substantial results are 
concerned, the case is just the same as if the State 
acted through one board only * * * Tf there is a 
discrimination against different species of prop- 
erty imposing an unconstitutional burden thereon, 
the result cannot be sustained, and this is equally 
so whether such a result is due to erroneous action 
by the board or to defect in the legislation im not 
requiring equalization and furnishing the means 
whereby this might be made real and effective.” 


The requirements of umformity are generally un- 
derstood to mean geographical uniformity throughout 
the Territory to which the tax apphes. This Alaska 
tax must be uniformly assessed throughout Alaska. 
The statute must guarantee that uniformity. This 
statute, on its face, would deny it. In the case of 
TI uron-Clinton Met. An. v. Board of Supervisors, 8 
N.W. (2d) p. 84, we find the following language: 

“What is meant by the words ‘taxation by mui- 
form tule?’ And to what is the rule apphed by 
the Constitution? * * * 

Taxing by umform rule requires uniformity not 
only in the rate of taxation, but also uniformity 


im the mode of assessment upon the taxable values. 
Uniformity in taxing implies equality in the bur- 
den of taxation, and this equality of burden can- 
not exist without uniformity in the mode of as- 
sessment as well as in the rate of taxation. But 
this is not all. The uniformity must be co-exten- 
sive with the territory to which it applies. If a 
State tax it must be uniform all over the State; 
if a county, town or city tax, it must be uniform 
throughout the extent of the territory to which it 
is applicable. * * * The purpose of state equaliza- 
tion is to correct Improper application of the true 
eash value rule and resulting variations in assess- 
ments as between counties.”’ 


See, also: 
61 C.J., “Taxation,’’ Sec. 65; 
Maoelty vc. Tantyes, 52 N.W. 858; 
Redman v. Wisenheimer, 283 P. 363, 102 Cal. 
App. 488 ; 
OIG J., 1 azution, Sec. 922; 
People v. Orvis, 133 NE. 787; 
Haadekoper v. Iladley, 177 W.1; 
Uitited Globe Mines v. Gila Coitty, 100° Pace. 
744, 
Equalization, therefore, 1s necessary to assure uni- 
formity. 

It might be contended that since no over-valnation 
of the property of either plaintiff or intervenor is in- 
volved in this case, the lack of a Ternitorial equaliza- 
tion board is immaterial. However, the lack of sueh a 
board shows the impossibility of first exhausting ad- 
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ministrative remedies before applying to a court of 
equity for relief. That impossibility arises because the 
usual and necessary administrative remedies are 
absent from the Alaska law. There is a complete de- 
nial of any method of testing and determining um- 
formity of valuation through administrative steps. 
The main issue in this case is lack of uniformity, 
which appears on the face of the Jaw, and this apphes 
both to the lack of uniformity in the tax itself within 
the different taxing districts or units, and the lack of 
any provision for assuring uniformity of assessment. 
Whether uniformity of assessment was attained in the 
four judicial divisions in 1949 is a question of fact, 
and that question can not possibly be determined be- 
cause of a denial to taxpayers of any agency through 
which they might have assessments equalized. 


(2) After the Alaska Property Tax, Chapter 10 of the Session 
Laws of 1949, was passed, and at the same session, the same 
Legislature passed Chapter 88, which is an amendment of 
Section 2 of Chapter 19 of the Alaska Property Tax Act. 


Chapter 88 changes the basis of valuation on boats 
or vessels engaged in marine service on a commercial 
basis. A copy of Chapter 88 is set forth in appellant's 
brief at page 62. Under this amendment to the Prop- 
erty Tax Act, the owners of boats and vessels are given 
the option of paying the tax either on the basis of the 
value of the vessel or at $4.00 per net ton, with a min- 
imuin of $20.00 on any one boat or vessel. 


The validity of this amendment was attacked in the 
complaint and in the complaint in intervention. The 
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Cowrt below declined to pass on the validity of this 
amendment. See Conclusion of Law No. 1. (R. 84.) 
In that conclusion, the Court said it would not con- 
sider whether Chapter 88 is valid or invalid. The rea- 
son given for this action by the Court for this conclu- 
sion was that since the plaintiff had no boats or vessels 
and intervenor’s boats and vessels had been taxed by 
the Juneau Independent School District and the taxes 
paid thereon, neither plaintiff nor intervenor was in 
a position to complain of the amendment. 


However, while intervenor might not have been in 
a position to complain, the record shows that the in- 
tervenor was permitted to pay a tax on some of its 
vessels at the rate of $4.00 a ton, and that all owners 
of vessels had a similar option, while plaintiff, who 
owned property of a different nature, did have his 
property valued at its full and true value. In other 
words, this amendment, on its face, shows that the 
Legislature ignored the provisions of the Organie Act 
in applyime the alternative tax to boats and vessels. 
The Organic Act provides that al/ taxes shall be uni- 
form, and that the assessments of property shall be at 
its true and full value. Taxing boats on a tonnage basis 
is in disobedience of the mandate of the Organic Act, 
and it destroys the uniformity of the tax. 

We think it requires the citation of no authorities in 
addition to those which we have hereinabove cited to 
sustain this point. 

Again we find the requirements of uniformity ie- 
nored in subdivision (b) of Section 1 of Chapter 88. 
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where a minimum tax is imposed on each boat or ves- 
sel of $20.00 per annum, hat does not apply to the 
tonnage tax alone, but to the whole tax levied by Sec- 
tion 3 of Chapter 10, and therefore a boat valued at 
$1,000.00, having a registered net tonnage of 2 tons, 
would pay not 10 mills, but 20 mills. 


CONCLUSION. 

Appellant bases his argument on the proposition 
that legislatures have been allowed broad powers of 
classification of property for purposes of taxation, 
that the Legislature of AJaska in enacting Chapter 10, 
Session Laws of 1949, with its two different systems 
of taxation, one of which we contend amounts to 
wholesale exemption of most of the taxable property 
in the Territory, was merely cxercising the right of 
classification; that this so-called classification has a 
reasonable basis; and that equity has no jurisdiction 
to enjoin the enforcement of the tax. 


We shall not attempt to analyze the list of cases 
cited in appellant’s brief, but will agree that broad 
powers of classification may he exercised in taxing 
property; that equity will not avail if there is a 
plain, adequate and complete remedy at law; that it 
may not be invoked to remove a cloud on the title of 
property where a remedy at law exists. 


Typical of the cases cited by appellant in support 
of the power of classification is Mfadden v. Kentucky, 
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309 U.s. 83; but as we have pointed out hereinabove, 
that case does not involve geographical classification 
of property within the confines of a state. It is ap- 
parent that the classification there was based on diffi- 
culty in discovering the property and in collecting the 
tax. It did not arise under any constitutional provi- 
sion requiring that all taxes shall be uniform and 
based on true and full value. 


The case of Mathews v. Rogers, 284 U.S. p.-5Bi, 
is typical of cases cited in support of the claim that 
equity will not enjoin where there is a plain, adequate 
and complete remedy at Jaw. This is granted; but in 
that case there was a remedy at law. 


Sitewease of Shaffer v. Carter, 252 U.S. 37, and 
others cited on the subject of equitable jurisdiction in 
the removal of a cloud on title created by an invalid 
taxing statute, go only to hold that equity will not 
gs 


intervene where there is a legal remedy. This is also 


granted. 

The case of Royster Guano Co. v. Virginia, 253 U.S. 
412, cited by appellant at pages 9 and 27 of his brief, 
does not seem to support him on any ground, and it 
instrates what we have said. In that case the legis- 
lature of Virginia sought to impose an income tax, 
whether on business done within or without the state, 
on all corporations doing business in the state. An- 
other statute exempted from taxation all corporations 
organized or incorporated in the state, but which 
transacted no business in the state except the hold- 
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ing of stockholders’ meetings, etc. The appellant re- 
sisted the attempted collection of the tax on its in- 
come earned outside the state. The Courts of Virginia 
held the tax to be valid, but the U. S. Supreme Court 
reversed and remanded the case. The Court stated that 
while there is a wide latitude of discretion allowed in 
classification of property, and in grantimg total or 
partial exemptions on grounds of policy, 
‘nevertheless a discriminatory tax law cannot 
be sustained against the complaint of the party 
aggrieved if the classification appear to be al- 
together illusory. ~ * * IN is obvious tat” tig 
ground of difference on which the discrimination 
is rested has no fair or substantial relation to the 
proper object sought to be accomplished by the 
legislation. It follows that it 1s arbitrary in ef- 
feet.”’ 


The trial Court held the Alaska Property Tax Act 
invalid except as to the amendment contained in 
Chapter 88, Session Laws of 1949, which portion of 
the Act the Court held was not involved in this case. 
Although we think and urge upon the Court that 
Chapter 88 could not stand alone after the sections 
which it purported to amend have been declared in- 
valid, and that it also is contrary to the provisions of 
the Alaska Organic Act. 


We submit that every defect we have mentioned 
hereinabove appears in the Jaw and on the record 
made, and the District Court was right in holding the 
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law to be invalid. The injunction issued against the 
appellant was amply justified. 


Dated, Juneau, Alaska, 
January 3, 1951. 


Respectfully submitted, 


H. L. FAULKNER, 
MEDLEY & HAUGLAND, 
CoLLiIns & CLASBY, 
FAULKNER, BANFIELD 

& BoocHEVER, 

Attorneys for Appellees. 


